STATE OF SOUTH CAROLINA
BEFORE THE ADMINISTRATIVE LAW COURT

Natural Resources Defense Council, Docket No. 07-ALJ-07-121-CC
Environmentalists, Inc., Nuclear Watch South,

Carolina Peace & Resource Center, Southern

Alliance for Safe & Clean Energy, Blue Ridge

Environmental Defense League, and

Sierra Club,

Petitioners,

South Carolma Department of Health and
Environmental Control, - United States
Department of Energy, and Washington
Savannah River Company LLC,

CONSENT ORDER
OF DISMISSAL

Respondents.
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I. INTRODUCTION
1. This matter is now before the Court on the Joint motion of Natural Resources Defense
Council, Environmentalists, Inc., Nuclear Watch South, Carolina Peace and Resource Center,

Southern Alliance for Safe and Cleati Energy, Blue Ridge Environmental Defense League, and

Sierra Club, including all officers, members, employees, agents, representatives, and persons acting -

or purporting to act on behalf of these organizations (hereinafter “Petitioners”™), and the South
Carolina Department of Health and Environmental Control (“SCDHEC”), the United States
Départineﬁt of Energy (“DOE”) and Washington Savannah River Company-LT.C- (“WSRC”) for
ent'ry of this Consent Order of Dismissal to dismiss the above-captioned consolidated case based on
‘the terms provided in this Consent Order.

2. On March 16, 2007, Natural Resources Defense Council, Environmentalists, Inc.,

Nuclear Watch South, Carolina Peace and Resource Center, Southern Alliance for Safe and Clean

Energy, and Blue Ridge Environmental Defense League filed a Request for Conte
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(Docket No. 07-ALJ-121-CC) before the Administrative Law Court, challenging the January 23,
2007 decision of SCDHEC fo issue Modified Permit for the Savannah River Site (SRS) Z-Area
Saltstone Disposal Facility, Facility ID No. 025500-1603 (hereafter referred to as “Permit”). On
March 26, 2007, the Sierra Club filed a similar Request for Contested Case Hearing forreview of the
same permitting decision. The Sierra Club Request was consolidated with the NRDC Request by
Order of this Court dated April 18, 2007. WSRC intervened in the case as a Respondent.

3. Subsequent to the issuance of the agency’s final determination and the Petitioners’
requests for a Contested Case Hearing, the parties reached a settlement in resolution of the issues.
The provisions of the agreement are incorporated in this Consent Order and are as set forth below.
By and through their undersigned counsel, the parties enter into this Consent Order in good faith in
an effort to avoid further litigation of Petitioners' Requests for Contested Case Hearing, Docket No.
07-ALJ-121-CC, without any admission or concession by Respondents and without any concurrence
by Petitioners regarding Respondents' position. This_, Consent Order does not alter any provision of
the Permit as issued on January 23, 2007 or any provision of the Federal Facility Agreement for the
- Savannah River Site. Further, nothing in this Consent Order relieves DOE from compliance with
any of the conditions of the Permit or any provision of the Federal Facility Agreement for the
Savannah River Site. |

II. WASTE DISPOSAL

4. DOE agrees to limit the processing and disposal of salt waste treated by the
deliquification, dissolution, and adjustment (DDA) process specified in the Permit to only that
material contained in Tank 41H as of June 9, 2003 (approximately 1.23 million gallons) and
associated low level waste streams used to adjust salt to meet processing requirements as described
; in_ Permit Condition A.1.a. DOE intends to treat and dispose of waste from Tank 48H through

treatment and destruction of organic materials in the waste resident in Tank 48H. If treatment and




destruction of organic materials in the waste resident in Tank 48H is not feasible, DOE will request
an appropriate permit modification from SCDHEC, which shall include public participation. In the
event DOE applies for a permit modification or new permit to dispose of waste other than that in
Tank 41H by the DDA process, NRDC will be notified of any such application at the same time
SCDHEC is notified..

5. DOE agrees that future disposal cells constructed to receive treated salt waste from
the Salistone Production Facility shall incorporate the following features:

a. a watertight design, designed to prevent water infiltration during waste emplacemenf

and limit infiltration after closure;

b. a high density polyethylene (HDPE) liner beneath each cell;

C. an additional geosynthetic-clay composite liner beneath. each cell;

d. a drainwater return system within each cell that will collect free liquids in each cell

and retwrn those liquids to the Saltstone Production Facility during waste

emplacement;
e at least an eight (8) inch concrete bottom for each cell; and
f a system located beneath the cell and above the geosynthetic liner beginning with

Cell 3A and in every fifth cell thereafter to sample liquids, if any, for reliably
detectable radionuclides and hazardous constituents. DOE will provide the results to
a representative of Petitioners upon request.

. The parties recognize that a permit modification may be necessary to implement the above de.si gn

features.

6. To the extent that DOE uses any existing vault for the disposal of DDA material,

those vaults must have the following features:




a. a drainwater return system within each cell that will collect free liquids in each cell

and return those liquids to the Saltstone Production Facility during waste

emplacement; and

b.  asuitable coating applied to the botiom two (2) feet of the exterior vault walls.
DOE also agrees that the above improvements shall be fully implemented in the applicable Vault 4
cell prior to disposal of DDA-treated waste in that cell. DOE further agrees that no waste from the
Saltstone Production Facility will be disposed of in the remaining three (3) cells of Vault 1 unless
Vault 1 is retrofitted with the above features, which would require a permit modification from
SCDHEC and would include public participation.

| . TRANSPARENCY

7. Within ten (10) working days of providing quarterly data to SCDHEC under the
Permit, DOE agrees to post that data in a reasonably understandable form on a publicly accessible
website. This data will present the information provided to SCDHEC under the Permit under
General Conditions B.5.a-h beginning on the effective daté of this Consent Order. This data will
also present: (1) the chemical and radiological composition of the salt waste in the applicable feed
tank (e.g., Tank 50) entering the Saltstone Production Facility beginning on the effective date of this
Consent Order, (2) the formulation of grout used to treat and solidify the salt waste beginning on the
| effective date of this Consent Order, and (3) the chemical and radiologl;cal composition of the
saltstone beginning on the effective date of this Consent Order. DOE agrees to maintain this website
until the Salt Waste Processing Facility becomes operational.

8. On a semi—annﬁa] basis, DOE agrees to make available, upon request, to a
representative of Petitioners: information on the radiological and chemical charaéterization of the
waste in each tank from existing data bases and sources, with an explanation of how the data was

derived; and access to the Waste Characterization System data base. DOE will use best efforts to




assist in obtaining any necessary security clearance for the Petitioners’ representaﬁive. Petitioners
agree to comply with all applicable non-disclosure requirements authorized by law.

9. Within ninety (90) days of the effective date of this Consent Order, DOE agrees to
provide electronically to a representative of Petitioners the underlying data and assumptions used for
the models of the fate and transport of radionuclides for the Vault 4 Special Analysis (performance
assessment) for the Saltstone Disposal Facility. DOE will also provide to a representative of
Petitioners updates, if_ any, to DOE’s performance assessment for the Saltstone Disposal Facility
within ninety (90} days of finalization of any such update.

10. Within ninety (90) days of the effective date of this Consent Order, DOE agrees to
provide to a representative of Petitioners the studies and data currently in DOE’s possession on
-~ saltstone performance and durability. DOE also will provide to a representative of Petitioners the
technical reports associated with saltstone performance and durability testing conducted during the
term of this Consent Order; these technical reports will be provided to a representative of Petitioners
within ninety (90) days of the final report.

11. Ninety (90) days from the effective date of this Consent Order, DOE will provide toa -
representative of Petitioners a semiannual opportunity to review the information required by
SCDHEC to be maintained on file to demonstrate the saltstone’s compliance with applicable Land
Disposal Restrictions for hazardous constituents contained in the waste. DOE agrees that wastes
disposed of in the Saltstone Disposal Facility shall meet the Land Disposal Restrictions contained in
S.C. Code Ann. Regs. 61-79.268.

12. | Nothing in this Consent Order shall be interpreted as, or shall constitute, a
commitment or requirement that the DOE, United States, or any part or agency thereof, obligate or

pay funds, or take any other action in contravention of the Anti-Deficiency Act, 31 U.S.C. Section

1341,
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13, In consideration for paragraphs 1 thrqugh 12 above, Petitioners agree to dismissal
with prejudice solely for those claims concerning DOE: (a) treatment and disposal of salt waste
treated by the DDA process for Tank 41H as of June 9, 2003 (approximately 1.23 million gallons)
and associated waste streams used to adjust salt to meet processing requirements, described in Permit
Condition A.l.a; (b) treatment and disposal of waste from Tank 48H through treatment and
destruction of organic materials, described in Permit Condition A.1.b; and (c) treatment and disposal
of salt waste treated by the Actinide Removal Process (ARP) and Modular Caustic Side Solvent
Extraction Unit (MCU) Process, described in Permit Condition A.l.c. Petitioners agree not to
challenge these three (3) procedures, or the permit modifications which maj be necessary to
implement paragraphs 5 and 6 above, ina seﬁarate court or administrative proceeding under State or
Federal law, including, but not limited to, Section 3116 of the Ronald W. Reagan National Defense
Authorization Act for Fiscal Year 2005, P.1.. 108-375 ("Section 3116"). Petitioners waive no other
potential or future claims under RCRA, Section 3116, or any other provision of law, and nothing in
th‘is paragraph shall be interpreted or argued to restrict Petitioners ﬁom bringing any State or Federal
challenge, under RCRA, Section 3116, or any other provision of law, concerning any other activity
not addressed by the specific waivers listed above.

14. Other than challenges barred by paragraph 13 above, Petitioners agree that, before
initiating a challenge pursuant to State or Federal law, including Section 3116, of future DOE actions
arising out of information and matters provided as part of this Consent Order, Petitioners will meet
with DOE in an effort to resolve ény conflict prior to filing suit. Further, Petitioners and DOE agree
to meet approximately eighteen (18) months after the entry of this Consent Order to discuss the
status of this Consent Order.

15.  Petitioners and Respondents agree this Consent Order shall remain in effect for a
period of two (2) years or until the Petitioners are notified that DOE has determined that all DDA

processing of the material in Tank 41H, as described in paragraph 4 above, is complete, whichever



time period is longer. Petitioners and Respondents agree that paragraphs 7 and 13 shall survive this

Consent Order.

16. This Court shall retain jurisdiction to enforce this Consent Order. The parties reserve
the right to raise jurisdictional issues in any such action.

17. All written notifications referenced in this Consent Order shall be sent by telefax
transmisston and regular United States mail to the following individuals at the following addresses:

For Petitioners;

Mr. Geoffrey H. Fettus

Natural Resources Defense Council

1200 New York Avenue, N.W., Suite 400
Washington, D.C. 20005

Fax: (202) 289-1060

South Carolina Chapter of the Sierra Club
c¢/o James S. Chandler, Jr., Esquire

South Carolina Environmental Law Project
Post Office Box 1380

Pawleys Island, South Carolina 29585
Fax: (843) 527-0540

. Mr. Lou Zeller
Blue Ridge Environmental Defense League
Post Office Box 88
Glendale Springs, North Carolina 28629
Fax: (336) 982-2691

Ms. Allison Peeler

Carolina Peace and Resource Center
Post Office Box 7933

Columbia, South Carolina 29202
Fax: (267)295-8657

Ms. Sara Barczack
Southern Alliance for Clean Energy
- 428 Bull Street, Suite 201
. Savannah, Georgia 31401
Fax: (912) 201-0354




For Petitioners ( continued )

Ms. Ruth Thomas
Environmentalists, Inc.

1339 Sinkler Road

Columbia, South Carolina 29206
Fax c¢/o NRDC: (202) 289-1060

Ms. Glenn Carroll
Nuclear Watch South
Post Office Box 8574
Atlanta, Georgia 31106
Fax: (267) 295-8657

For Respondents:

Mr. Terrel J. Spears, Assistant Manager for
Waste Disposition Project, Savannah River Site
U. S. Department of Energy

Savannah River Operations Office

Post Office Box A

Aiken, South Carolina 29802

Fax: 803-208-6441

Lucy M. Knowles, Esquire

Office of Chief Counsel

U. S. Department of Energy
Savannah River Operations Office
Post Office Box A :
Aiken, South Carolina 29802
Fax: (803) 725-7544

- Victor A. Franklin, Esquire
Vice President, General Counsel,
and Board Secretary
Washington Savannah River Company LLC
Building 705-1C
Aiken, South Carolina 29808
Fax: (803) 557-9903

Ms. Virginia G. Dickert, Director,

Site Regulatory Integration and Planning
Washington Savannah River Company LLC
Building 730-1B

Aiken, South Carolina 29808

Fax: (803) 952-9332

R



For Respondents ( continued )

Mr. Marty Lindler, Manager

Solid and Hazardous Waste Compliance Section
South Carolina Department of Health

and Environmental Control

2600 Bull Street

Columbia, South Carolina 29201

Fax: (803) 896-4001

Ms. Shelly Sherritt

Federal Facilities Liaison

EQC Administration

South Carolina Department of Health
and Environmental Control

2600 Bull Street

Columbia, South Carolina 29201
Fax: (803) 896-8941

18. This Consent Order reflects the complete and entire agreement of the parties and
is effective ﬁpon the date designated below by the Court. |

19.  The undersigned hereby certify that they are fully authorized to enter in.to and execute
this Consent Order on behalf of each representative party and to bind legally such party, its
successor(s) or assign(s), and any other party acting on its behalf, to this Consent Order.

I find the parties” agreement to be fair and equitable and hereby order its adoption. As a

hearing is no longer required on this matter, I also order this matter dismissed.

AND IT IS SO ORDERED.

/YPN ;3, ) T/JA b g r‘f‘i‘k H ?/
Honorable Ralph King Andersony/IIT~
Administrative Law Judge

August _4 , 2007

~ Columbia, South Carolina
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WE SO MOVE AND CONSENT:

Geoffrey H. Fettus, Esquire

Natural Resources Defense Council
1200 New York Ave., N,W., Suite 400
Washington, D.C. 20005

(202) 289-2371

James S. Chandler, Jr., Esquire

Amy E. Armstrong, Esquire

S.C. Environmental Law Project

Post Office Box 1380

Pawley’s Island, South Carolina 29585
(843) 527-0078

By:é?l//m/ /}% ;’L—:‘%’g

Attorneys for NRDC et al. Petitioners

James S. Chandler, Ir., Esquire

Amy E. Armstrong, Esquire

S.C. Environmental Law Project

Post Office Box 1380

Pawley’s Island, South Carolina 29585
(843) 527-0078

Robert Guild, Esquire

314 Pall Mall

Columbia, South Carolina 29201
(843) 242-1419

By:

. Attorneys for Sierra Club

Jacquelyn S. Dickman, Esquire

" Office of General Counsel

SCDHEC

- 2600 Bull Street
"~ Columbia, South Carolina 29201

(803) 898-3350

By:

Attorney for South Carolina Department
of Health and Environmental Control

COLUMBIA 894832vd

" Lucy M. Knowles

Brenda T. Hays

Office of Chief Counsel

United States Department of Energy
Building 730-B

Aiken, South Carolina 29808

(803) 952-8562 or (803} 952-7618

By:

Attorneys for Respondent United States
Department of Energy

Robert T. Bockman

Ethan R. Ware

W. Marshall Taylor, Jr.

Pamela A. Baker

McNAIR LAW FIRM, P.A.

Post Office Box 11390
Columbia, South Carolina 29211
(803) 799-9800

Thomas Frank England
Senior WSRC Environmental Counsel
Washington Savannah River Company LLC
Buiiding 705-1C '
Aiken, South Carolina 29808
(803) 557-8825

By:

Attorneys for Washington Savannah River
Company LLC

0



WE SO MOVE AND CONSENT:

Geoffrey H. Fettus, Esquire

Natural Resources Defense Council
1200 New York Ave., N,W., Suite 400
Washington, D.C, 20005

(202) 289-2371

James S. Chandler, Jr., Esquire

Amy E. Armstrong, Esquire

S.C. Environmental Law Project

Post Office Box 1380

Pawley’s Island, South Carolina 29585
{843) 527-0078

By:

Attorneys for NRDC et al. Petitioners

James S. Chandler, Jr., Esquire

Amy E. Armstrong, Bsquire

S.C. Environmental Law Project

Post Office Box 1380

Pawley’s Island, South Carolina 29585
(843) 527-0078

. Robert Guild, Esquire

314 Pall Mall
: CGILM{% Carolina 29201
1419
(84/”? 242 1 LN P .

Ry

, y
: Aé};rféys Jfor Sierra C‘Euf;zf/;/

Jacquelyn S. Dickman, Esquire
Office of General Counsel
SCDHEC

2600 Buli Street

Columbia, South Carolina 29201
(803) 898-3350

By:

“Attorney for South Carolina Department
of Health and Environmental Control

Lacy M. Knowles

Brenda T. Hays

Office of Chief Counsel

United States Department of Energy
Building 730-B

Aiken, South Carolina 29808

(803) 952-8562 or (303) 952-7618

Attorneys for Respondent United States
Department of Energy

Robert T. Bockman

Ethan R. Ware

W. Marshall Taylor, Jr,

Pamela A. Baker

McNaIrR Law FirM, PLA.

Post Office Box 11390
Columbia, South Carolina 29211
{803) 799-9800

Thomas Frank England

Senior WSRC Environmental Counsel
Washington Savannah River Company LLC
Building 705-1C

Aiken, South Carolina 29808

(B03) 557-8825

By: ‘&A&L@_MALM~~~-

Attorneys for Washingion Savannah River
Company LLC



WE SO MOVE AND CONSENT:

Geoffrey H. Fettus, Esquire

Natural Resources Defense Council
1200 New York Ave., N,W., Suite 400
Washington, D.C. 20005

(202) 289-2371

James S. Chandler, Jr., Esquire

Amy E. Armstrong, Esquire

S.C. Environmental Law Project

Post Office Box 1380

Pawley’s Island, South Carolina 29585
(843) 527-0078

By:

Aitorneys for NRDC et al. Petitioners

James S. Chandler, Jr., Esquire

Amy E. Armstrong, Esquire

S.C. Environmental Law Project

Post Office Box 1380

Pawley’s Island, South Carolina 29585
(843) 527-0078

Robert Guild, Esquire

314 Pall Mall

Columbia, South Carolina 29201
(843) 242-1419

| By:

Attorneys for Sierra Club

Jacquelyn S. Dickman, Esquire
Office of General Counsel
SCDHEC

2600 Bull Street

Columbia, South Carolina 29201
(803) 898-3350

Mﬁ%

Attovhey fOf South C arolina Department
of Health and Environmental Control

Lucy M. Knowles

Brenda T. Hays

Office of Chief Counsel

United States Department of Energy
Building 730-B

Aiken, South Carolina 29808

{803) 952-8562 or (803) 952-7618

By:

Attorneys for Respondent United States
Department of Energy

Robert T. Bockman

Ethan R. Ware

W. Marshall Taylor, Jr.

Pamela A. Baker

McNAIR LAW FIRM, P.A.

Post Office Box 11390
Columbia, South Carolina 29211
(803) 799-9800

Thomas Frank England

Senior WSRC Environmental Counsel
Washington Savannah River Company LLC
Building 705-1C

Aiken, South Carolina 29808

(803) 557-8825

Attorneys for Washington Savannah River
Company LLC



